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To the Governor of the State of New York: 


A regulation of the State Civil Service Commission 
provides that that body shall make an occasional official 
visitation of each city in the State for the purpose of 
inquiring into the method of the administration of the 
civil service law in such city, and of ascertaining 
whether the Municipal Commissioners and other city 
officials faithfully discharge their duties in respect to 
compliance with said law. In accordance with that 
regulation and for the purpose of investigating as to 
certain abuses alleged by the Civil Service Reform 
Association and by others to exist in the administration 
of the civil service law in the City of New York, this 
Commission visited that city on the 18th of May and 
instituted such an inquiry. It first directed its attention 
to the matters specifically referred to in the presentment 
of the Reform Association under date of April 6. 1905. 
An open session for the examination of witnesses in 
regard to these matters was continued through the 18th 
and 19th of May and was then adjourned to and con- 
cluded on the 22d of June. In the interim, the Secretary 
and Chief Examiner of the State Commission, pursuant 
to instructions and in the exercise of a privilege con- 
ferred by section 10 of the civil service law, made an 
examination of the records of the Municipal Commission 
along the lines noted, but examined no witnesses. 

The presentment of the Civil Service Reform Asso- 
ciation called the attention of the State Commission to 
certain specific instances of alleged abuses in the ad- 
ministration of the civil service law under the Municipal 
Commission and its Secretary, and to matters in which 
it was charged that heads of departments are responsible 
with the Commission for violation or evasion of the law 
and rules. 

In examination of witnesses and records, the State 
Commission has covered the matters set forth in the 
presentment, except that which called attention to the 
increased expenses of the Municipal Commission, and 
that which referred to the alleged exploitation of 
positions in the exempt class in the city service to sub- 
serve political purposes. The State Commission has 
not been able, in the time at its disposal, to make the 
extended compilation of data essential to an intelligent 
comparison of the cost to the city of the civil service 
administration under the present and former Comniis- 
sions. The cost rose from $108,457.07, under the Ogden 


Commission in 1903, to $114,781.81, under the McCooey 
and Coler Commissions of 1904. The appropriation 
for the present year, under the Baker Commission, is 
$115,000, the same as last year, though $10,000 has been 
added to the salaries of the Commissioners. Whether 
this has resulted in any loss in efficiency in the work of 
examination and administration, or whether the earlier 
increase in appropriations was out of proportion to the 
growth of the city, so that the expenses could be cut in 
other directions without harm to the service, the State 
Commission does not, at present, feel able to judge. 
Neither has the State Commission yet had opportunity 
to study the conduct of the examinations, their practi- 
cability and the justice and impartiality of the ratings. 
As to the alleged abuse in the matter of appointments 
to positions in the exempt class, that is an offense to be 
established by inference rather than by oral or docu- 
mentary evidence. Attacks of whatever nature upon the 
merit system of appointment and promotion to public 
office presuppose a political animus. Violations of the 
constitutional rule requiring that such appointments and 
promotions shall be made through competitive examina- 
tions open to all point to some underlying political 
consideration. Evasions of the civil service law and 
rules irresistibly argue political interference. There are 
696 positions in the municipal service which are classi- 
fied as exempt from competitive examination, not a 
great number when compared with the total of 40,000 
persons on the payroll of the city in the classified and 
labor service, but it goes without saying that the exempt 
class affords, in the city service as it undoubtedly does 
in the State and county service, the favorite, because 
the safest, ground for the commission of this sort of 
offense. The positions classified as exempt are as 
clearly within the prohibition of the law as to the con- 
sideration of political opinions or affiliations as are 
those in the competitive class, but in the case of the 
former the appointing officer, as was pointed out in the 
last annual report of the State Commission, becomes 
the sole judge of the qualifications of the person selected, 
and upon his conscientious regard for the constitution 
and the law is practically the only dependence for pro- 
tection against consideration of improper influences. 


CHARGES AGAINST SECRETARY BERLINGER. 


The charges preferred by the Reform Association 
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against the Secretary of the Municipal Civil Service 
Commission, under date of November 22, 1904, should 
have been made the occasion of a searching investiga- 
tion by the last mentioned body. It is true that the 
irregularities charged occurred under a previous Muni- 
cipal Commission, but they were of serious consequences 
as bearing upon Mr. Berlinger’s fitness for the office. 
From the testimony adduced at the hearing it appeared 
that the irregularities in the matter of admitting 
persons to examination and re-examination, and in 
approving transfers in violation of the rules, were based, 
in a measure, on the custom of years or on instructions 
received from a superior officer, and it did.not appear 
that the favored parties profited by the Secretary’s 
questionable exercise of authority. No public officer, 
however, can excuse himself for flat disobedience of an 
unambiguous rule by pleading the instructions of some 
other person who was also bound to obey that rule. In the 
case of Richard J. Cunningham, Mr. Berlinger, after 
admitting the candidate to the mental examination irreg- 
ularly but, the State Commission thinks, justifiably (on 
the supposition that an application had been actually filed 
and lost), and to a physical examination at which he was 
rejected, gave him a second physical examination with- 
out any authority from the Commission, and in absolute 
violation of Rule VIII-11, providing that “no candidate 
shall be granted a re-examination, either written or 
physical, unless it can be shown to the satisfaction of 
the Commission that his failure********was due to an 
official error or mistake for which the Commission is re- 
sponsible.” The only pretext for this was the candi- 
date’s failure to take eye glasses to the examination, 
something which was in no sense an error of the Com- 
mission. Mr. Cunningham also testified that the 
Secretary asked his examination number, and Mr. Ber- 
linger did not deny this under oath when he had the 
opportunity, though he had said that it was not true, in 
his letter to the Municipal Commission of December 
30th, 1904. This charge is so serious, and goes so to 
the root of the honest administration of the merit system, 
that the Municipal Commission should not have been 
content without a searching investigation. It appears 
that after the failure of Mary Conaghan, Mary 
O’Rourke and Katherine Haenlein in physical examina- 
tions, the Secretary ordered mental examinations, giving 
as his authority a resolution of the Commission of March 
16th, 1904, though no such resolution appears on the 
minutes. Then he ordered re-examinations physically 
on the strength of a resolution of June 29th, 1904, which 
does not apply to the cases, having reference solely to 
persons who had never taken the physical examination. 
Similar irregularities in the cases of Nicholas J. 
Flanagan, John M. Nason and Patrick J. Sullivan are 
attributed by the Secretary, in his testimony, to the 
orders of the committee on appeals, but in his letter of 
December 30th, 1904, to the Municipal Commission, he 
says he acted under orders of the Commission. Such 
transactions show a looseness in business methods, if 
nothing worse. Taken in connection with his failure to 
live up to the spirit of the rules in keeping efficiency 
records, and his action with reference to transfers, dis- 
cussed elsewhere in this report, they may properly 
suggest to the Municipal Commission the question 
whether he is a fit man to fill the position of Secretary. 
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However anxious the Commissioners themselves may 
be to enforce the rules strictly, and avoid all favoritism, 
a Secretary who is not animated by their spirit may use 
the law to serve personal or political ends. 

Secretary Berlinger admitted that he had used his 
desk at the headquarters of a political club, of which he 
is an officer, from which to distribute application papers 
to prospective candidates for positions in the city 
service, notwithstanding the provisions of Rule VIII-7 
that “application forms shall be furnished to intended 
applicants upon personal or written request at the office 
of the Commission, and shall be procurable there 
only.” It is manifestly improper, whether permitted by 
the letter of the rules or not, for the secretary of a civil 
service commission, whose sworn duty it is to carry out 
the law, making merit and fitness the sole qualifications 
for public office and specifically prohibiting consideration 
of political opinions or affiliations in appointment or 
selection to or removal from such office, to act as an 
officer of a poitical organization and transact even the 
simplest of official duties at its headquarters. While his 
right to his own political opinions is unquestionable, the 
man who stands in the most confidential relations to the 
department of the city government thus particularly 
charged with the duty of securing a square deal for 
every aspirant for a position in the public service is 
bound to hold himself and his office free from even the 
suspicion of extending political favors or showing 
political preferences. 


EXPERT EXAMINERS. 


In regard to the employment of expert examiners, 
it appears that there has been abuse of the rule authoriz- 


ing such employment in “an examination of a special 
or technical character.” The records and the testimony 
show that the Municipal Commission, acting within its 
legal right, reduced men like Collingwood and Bonnett, 
who held regular positions as examiners, and whose 
qualifications for work on engineering papers, for 
instance, were undoubted, from a salaried to a per diem 
basis, and thereafter gave them employment only at 
intervals, while it appointed George E. Weller, John B. 
Moore, Austin T. Byrne and F. W. Hyslop, “expert” 
examiners, under authority of the resolution mentioned, 
without examination as to their qualifications, and has 
given them practically continuous employment in the 
examination of papers on a great variety of subjects, 
including many not properly classified as of “a special 
or technical character.” Messrs. Moore, Byrne and 
Hyslop were appointed by the present Commission, while 
Mr. Weller was appointed by the former Commission, 
but has been continued in his so-called “expert” employ- 
ment by the present one. It is safe to assume that the 
dictation papers of clerks, and those on arithmetic of 
messengers, assistant dump inspectors and similar sub- 
jects could have been intelligently rated by members 
of the regular force of examiners, and that those on 
the most technical subjects could have been properly 
handled by appointees from eligible lists, already in 
existence or that it was feasible to establish. The ap- 
pointment and employment of Weller, Moore and 
Hyslop were. irregular in form and not in accord with 
Rule III-3, which provides that “the Commission may, 
whenever necessary, secure the assistance of experts in 
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an examination of a special or technical character.” The 
record shows that they have been treated as part of the 
regular staff, continuously employed for ordinary work, 
and not as “experts” secured to assist in “an examination 
of a special or technical character.” Nineteen persons 
have been designated or employed as expert examiners 
since January Ist, 1905. Eight of them are on the 
official roster, while the records show that at least six 
others have been contemporaneously employed, although 
the rules allow only ten expert examiners in the exempt 
class. All this time there have been eligible lists from 
which general examiners could have been appointed. 
Rule VII-4 provides that the chief examiner shall assign 
the examiners for a given examination or for a given 
subject, except when experts are employed. The assign- 
ment of work for “per diem’ examiners has, however, 
been taken away from the chief examiner and assumed 
by the Commission, which has likewise, through its 
function of assigning “experts,” practically deprived the 
chief examiner of his independent conduct of some 
examinations for which regular examiners would natu- 
rally be employed. 

Upon the efficiency and integrity of the examining 
force depends the whole merit system. If favoritism or 
political considerations controlled appointments to this 
force, or assignments of it, as might easily be the case 
under the system of employing examiners now followed, 
the eligible lists would inevitably be subject to suspicion. 
With “expert” examiners chosen for the purpose, it 
would be quite possible through arbitrary ratings or 
reratings of examination papers to make the eligible lists 
the avenue through which political services could be 
rewarded by those “higher up,” and, while preserving 
the form of the merit system, to subvert to degrading 
ends the machinery through which it is administered. 


MONTIORS. 


Examination into the case of Emanuel E. Keyser, 
employed as a monitor, at examinations held under 
the direction of the Municipal Civil Service Commission, 
which was brought to the attention of the State Com- 
mission by the third specification in the presentment of 
the Civil Service Reform Association, develops a peculiar 
state of affairs. The eligible list was established in Janu- 
ary, 1904. The Municipal Commission rightly held it a 
violation of the rules to appoint those at the head of the 
eligible list to successive assignments of duty in this 
capacity, requiring irregular but frequent service, and 
on March goth adopted the alternative of appointing a 
force of regular official monitors. These were taken 
from the eligible list in the order of their rating, with 
some slips which were later made good on the record, 
and there was thus organized a force of about 150 moni- 
tors, including men and women. So far the proceedings 
had been regular in form, but on March 31, 1904, the 
Secretary of the Municipal Commission, acting without 
authority so far as it appears in the records, selected 
from the monitors so appointed a preferred list of 
thirty-seven, and instructed the Chief Examiner to em- 
ploy the persons so listed whenever the services of such 
officers should be thereafter required. Those so listed 
have since been employed in preference to all other 
appointees, and work has been assigned to them in ro- 
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tation so that they have obtained substantially equal 
amounts of employment, except, and this occurred under 
the present Municipal Commission, in the latter part 
of January, 1905, Chief Examiner Ireland was instructed 
through his subordinate, Assistant Chief Examiner Con- 
way, to give Emanuel E. Keyser, above mentioned, 
certain further preferment. This consisted of five days’ 
employment each week, at $5 per day, and later, in 
March, the Chief Examiner was further instructed to 
reduce Keyser’s employment to three days per week, 
and to employ Hubert Kelly two days per week; at a 
yet later date the employment of Keyser was discon- 
tinued, but that of Kelly continued at last accounts. In 
February Keyser received $95 compensation as monitor, 
and Kelly $5; in March, Keyser $75, and Kelly $25; in 
April, Keyser $80, and Kelly $35; and in May, Keyser 
nothing, and Kelly $45. During this time no other 
monitors received more than $10 in any one month. 
Keyser and Kelly were employed on some days when no 
examination was in progress, and it is inferred at duties 
somewhat different from those of the regular force, but 
no reason appears why the positions should not have 
been filled from the head of the eligible list instead of 
selecting for them the 25th and 96th men on it. The 
preferred list of monitors, ostensibly selected because the 
persons named had “called at this office and indicated 
their willingness to accept empoyment as monitors at 
any time they may be called upon,” includes as large 
a force as in ordinarily needed in this capacity, but a 
proper regard for the law required that they should 
be taken from the eligible list in the order of their stand- 
ing. The fact that the greater part of those preferred 
had relatively low standings on the list and that few 
of those who had high standings are among the pre- 
ferred, indicates an intended evasion of the rules, and 
inevitably leads to the inference that personal or political 
considerations controlled in the matter. It is clear that 
it was a purely arbitrary selection, and the claim that it 
was necessary in order to avoid delay in securing the 
monitors required for succeeding examinations is 
disproved by the evidence of Chief Examiner Ireland, 
who testified that he had never experienced difficulty in 
obtaining such officials from the regular list of eligibles, 
either previous to the naming of the preferred list, or 
following that, whenever the services of a larger number 
than it listed was necessary. 

The former Municipal Commission had determined 
that it was practicable to hold competitive examinations 
of candidates for the position of monitor, and it is en- 
tited to credit for this advance upon the practice which 
formerly obtained in the city and is still followed in the 
State service, owing to the necessity of securing local 
assistants for infrequent examinations in different parts 
of the State. It had proven through an experience of 
several months that it was practicable to select such 
employes from the eligible list so established, and due 
respect for the civil service law, and consideration for 
the rule of competition which that law lays down, would 
have restrained the Commission from violating or 
evading the procedure prescribed, particularly in the 
case of the selection of employes in its own service. This 
criticism applies to the present Commission which has 
perpetuated, as well as to its predecessor, which initiated, 
this preferred list, and to the former belongs the entire 








responsibility for the irregular employment of the favored 
Keyser and Kelly. 


PROVISIONAL APPOINTMENTS. 


Some of the irregularities complained of in the certi- 
fication by the Municipal Commission of successive 
temporary or provisional appointments beyond the 
prescribed limit of two months seems to have been justi- 
fiable, under the opinion of the Corporation Counsel, 
because of the absence of appropriate eligible lists from 
which to make permanent appointments, but it is clear 
that most of them might have been avoided by expediting 
the calling and holding of examinations and the rating 
of papers. The rules require that in case of provisional 
appointments, the Municipal Commission shall call an 
open competitive examination, to be held within three 
weeks, for the purpose of providing an eligible list for 
the positions so shown to be vacant. It may be difficult 
always to observe this rule in the conduct of a depart- 
ment having charge of so large a force of civil service 
employes as that in Greater New York, but prompt 
action on the part of the Municipal Commission and a 
well organized examining force would accomplish it and 
eliminate much of the delay now experienced in rating 
the papers. Certainly there can be no excuse for a delay 
of two months in the holding of an examination, as 
occurred in the case of that for rodman, after the pro- 
visional appointment to that position of October 29, 
1904, and of nearly five months after the exhaustion of 
the previous éligible list, or for a further delay of five 
months in establishing a new eligible list. This was not 
effected after the examination referred to until June 2, 
1905, seven months after provisional appointments had 
been made to the position, and about ten months after 
the exhaustion of the old list. In the case of such 
positions as that of axeman and transitman, to which a 
large number of appointments are made every year, it 
would seem that the necessity of holding a new exami- 
nation would appear in time to avoid provisional appoint- 
ments altogether, or at most for a period longer than 
the limit set by the rules. The last name on the eligible 
list for axeman was certified June 28, 1904. Provisional 
appointments were made to the position July 26, 1904, 
but a new list was not established until November 16th. 
The provisional appointees held office for three months. 
In case of the second office mentioned, that of transit- 
‘man, the last name on the old list was certified July 11, 
1904, and the new list was not established until No- 
vember 22d. In the meantime, the provisional appoint- 
ments, or non-competitive examinations were made and 
continued. 

This evasion of the rule seems to be largely attribu- 
table to a lack of correllation between the Municipal 
Commission and other departments of the city govern- 
ment. But severe criticism is merited when the rules are 
so read as to permit the employment of the same person, 
under different titles in the same department, for ex- 
tended periods, even in some cases after such person has 
taken and failed in a competitive examination, or so as 
to permit of successive appointments of the same person 
in different departments, as in the case of the favored 
monitor,’ Emanuel E. Keyser, who was apparently laid 
off from his position in the service of the Municipal 
Civil Service Commission in May last, but secured a 
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provisional appointment as statistician under the 
Aqueduct Commission on June 3rd, and after holding 
that job for a good part of the summer has again been 
placed on the list of monitors. Thus he is enabled to 
continue for a long period in the service of the city, first 
in one capacity and then in another, without having 
attained a place at the head of the eligible list in the 
first case and without subjecting his qualifications to 
the test of a competitive examination in the second. 

The character of the examination for provisional 
appointments is open to criticism, from the fact that 
such examinations are limited to experience merely, and 
in cases noted appointees were passed as qualified after 
having failed in a competitive examination for positions 
of lower grade. 

In the case of a large number of provisional appoint- 
ments to the position of Tenement House Inspector, to 
which attention was called by the Reform Association, 
the records show that the examination was called soon 
after exhaustion of the old eligible list, November 1, 
1904, and before any of the provisional appointments 
were made, and that compared with other work of the 
Commission, the new list was established with reasonable 
expedition, April 5th, 1905. 


ALLEGED VIOLATIONS OF LABOR RULES. 


It is charged that through. the certification of 
laborers under special titles, such as “Laborer Rock- 
man,” “Laborer Sounder,” “Tar and Gravel Roofer,” 
etc., the head of a department is enabled to secure the 
appointment of a favorite by getting him to register 
under the special title. The State Commission finds that 
the special titles are entirely unauthorized by law or the 
rules. It would be difficult to prove perhaps that they 
have been made the way through which to advance 
political ends in contravention of the mandate of the 
constitution, but they afford an inviting door for such 
abuse. 

Several laborers employed under the title of foreman 
testified that they were merely doing the ordinary work 
of their trades, and not exercising supervision over 
other workmen. These men had registered as laborers, 
and being far down on the lists had secured speedy em- 
ployment by registering as foremen, although regulation 
XIV forbids the registration of the same person under 
more than one title. On behalf of the Municipal Com- 
mission it was explained that with the large number of 
laborers, this regulation was difficult of enforcement, but 
in some instances double registration had been allowed 
where the applicant’s papers showed on their face that 
he was already on another list. Perhaps there should 
be no limit on a laborer’s registration for any place that 
he is competent to fill, but if the regulation is important 
it should be enforced, and it could be, by an adequate 
card system, or the requirement of a statement in an 
application that the candidate is not registered elsewhere. 
The system by which men with evident special informa- 
tion of impending requisitions were enabled to register 
and secure places in advance of their fellows higher up 
on the trade lists, who had not received the hint, was 
on its face unfair and should have led to a prompt and 
thorough investigation by the Municipal Commission of 
the manipulation of the labor lists by the city depart- 
ments. 
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As an illustration of how the rules have been used 
to cover the employment of favorites through their 
registration as laborers with particular qualifications, 
reference may be made to the case of certain “automobile 
repairists.” The Municipal Commission, under date of 
October 26, 1904, properly held that this position was 
in the competitive class, but it continued to certify the 
pay of the “repairers” under the title of laborers, and 
has approved their practically continuous employment 
as such under the color of successive emergency appoint- 
ments. The rule provides that “in case of emergency, 
when it is not practicable to secure laborers from an 
eligible list with sufficient promptness, or where a list 
is temporarily exhausted, an appointing officer may hire 
and employ for a period not exceeding five days as many 
persons as may be required.” The Municipal Commission 
has construed this rule so as to permit reappointment 
of the same person for successive five day periods, as in 
the employment of Frank Schwartz (from October 26th 
to January 25th, 1905) and Henry I. Taylor (January 
23rd to March 19th, 1905), as machine automobile re- 
pairists in the Department of Street Cleaning, and of 
Warren G. Pearce (August 5th to December 3rd, 1904), 
as automobile repairists to the President of the Borough 
of Manhattan. This was done in spite of the ruling 
above referred to that the position fell in the competitive 
class, and in spite of the Secretary’s notice that the 
Municipal Commission “could not approve any such 
appointments in future.” The Commission was clearly 
right in this-ruling, and it violated the spirit and letter 
of the law by continuing certification of the employes 
named. If they were properly in the labor class, then 
their practically continuous employment violated the 
spirit of the rule permitting emergency employment for 
a period of five days only. That limitation may be too 
narrow under some circumstances, but until amended 
the Commission is bound to observe its requirement. 

Several of the practices criticised have been discon- 
tinued the State Commission is glad to note, by the pres- 
ent Municipal Commission under the presidency of Mr. 
Baker. No further certifications are made under titles 
not covered by the classification in Part I, except in the 
single case of “Stoker-Marine.” The Municipal Com- 
mission has continued to certify foremen of specified 
trades under the general title “Foreman of Mechanics,” 
and when these are confined to the trades listed in Part 
II, they would seem to be within a fair interpretation of 
the rule. If the title, Foreman of Mechanics, was not 
intended to mean this, it is without meaning. But the 
title confined to this part does not cover the trades in 
which the city really requires the services of such offi- 
cials, and so the Municipal Commission has assumed that 
the title applies also to the trades of blacksmith, carpen- 
ter, plumber, etc., listed in Part III, where the appointees 
are subject to trade examinations. This assumption, of 
course, has been unwarranted, but the State Commission 
is informed that through amendment of its rules the Mu- 
nicipal Commission now seeks to expunge the title of 
Foreman of Mechanics from Part II, and to limit the 
titles under which Foreman in Part III may register to 
about eight special titles, in which there is a bona fide 
need for such officials. These changes in the rules should 
operate to prevent a repetition of the abuses of which 
complaint has been made. The State Commission agrees 
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with Mr. Fowler, its Chief Examiner, that “The present 
Commission should be commended for limiting and spec- 
ifying the titles under which foremen may register” and 
believes with him that it is closing the door to abuses 
which were permitted under the rules of the Ogden and 
McCooey Commissions. Concerning those who have, 
through favoritism and the abuse of the rules, secured 
employment, the Municipal Commission should make a 
thorough investigation. The examination of the few lab- 
orers which the State Commission was able to make dis- 
covered several “foremen” not actually doing foremen’s 
work, and suggested the probability that many others not 
examined had secured unfair advantages and were not 
doing work appropriate to their titles. These persons 
should not be permitted to reap any further benefit from 
such appointments beyond being retained in the exact 
positions which they now hold, and their transfer to any 
other positions on the strength of their present employ- 
ment should not be permitted. To prevent this, a prob- 
ing of the labor service is necessary and the Municipal 
Commission has full power to make it. Such investiga- 
tion might also properly consider the political favoritism 
complained of in the employment of laborers, concering 
which Chief Examiner Fowler reports: ‘Mr. Birdseye 
and I have not felt that we were in a position to. discuss 
various political features advanced by the Reform Asso- 
ciation, finding as a rule that they do not affect the ac- 
tions of the Municipal Commission itself in any direct 
way” but adds, “the mass of evidence along this line tends 
to convince one, that there is a great abuse.” . 


CASES IN THE COMPETITIVE CLASS. 


In regard to the particular cases in the competitive 
class to which attention is called by the Reform Associa- 
tion, the State Commission finds that the alleged viola- 
tion of Rule XIV., Clause 11 is purely technical, that the 
Association and the Municipal Commission agree as to 
the propriety of admitting laborers to promotion exami- 
nations for the positions of section foreman, and that 
the latter expresses willingness to amend the rule if nec- 
essary to so admit them; also that the alleged violation 
of Section 13 of the law in the case of Dennis Gerrity was 
technical and that occasion for criticism was removed by 
the Municipal Commission in action taken April 7th, and 
that the questions at issue as to the classification of posi- 
tions in the office of the Commissioner of Licenses have 
been determined by the action of the State and Municipal 
Commissions and that in the classification of positions in 
that office, held to be a department of tne city government 
by the Attorney General of the State, the law and the 
rules are now observed. 


THE CASE OF GIRDELL V. BROWER. 


The employment of Girdell V. Brower, appointed 
March 24, 1904, to the position of Foreman of Laborers 
in the Department of Water Supply, Borough of Brook- 
lyn, at $6 per day, was and is in open violation of the 
provision of Section 13 of the civil service law prohibit- 
ing the appointment or employment of a person under a 
title not appropriate to the duties of the position. Brower 
has been and is acting as Superintendent of Ponds and 
Reservoirs, exercises the authority of that office and oc- 
cupies the city residence heretofore assigned to its incum- 
bent. His employment in this capacity, under a title in 
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the labor class, has been with the evident design of avoid- 
ing a competitive examination, to which candidates for the 
office of Superintendent of Ponds and Reservoirs would 
be properly subjected. It has been persisted in in face 
of repeated protests by the State Civil Service Commis- 
sion and the Reform Association, and the continued cer- 
tification of his accounts by the Municipal Commission 
has become a public scandal. Brower is a member of the 
Board of Supervisors of Nassau County and his long con- 
tinued illegal employment inevitably suggests the opera- 
tion of political considerations. Indeed when the renew- 
ed request for exemption of the Superintendent of Ponds 
and Reservoirs was before the State Commission its 
members received letters in his behalf from politicians 
urging its favorable consideration. The alleged neces- 
sity of exempting this place to secure the right sort of man 
is disproved by the fact that in the recent competitive ex- 
amination, Brower, the very man for whom all this effort 
was made, was placed third on the eligible list, though 
with the aid of an experience mark based on his actual 
performance of the duties of the office which he held by 
subterfuge under the deceptive title of “foreman of lab- 
orers.” 


TRANSFERS. 


The transfer of Dr. T. D. Lehane from the position of 
Medical Inspector, Department of Health, at a salary of 
$1,200, to that of Coroner’s Physician, at a salary of 
$3,000, and other similar transfers, have been effected un- 
der a resolution of the Municipal Commission authorizing 
its secretary to issue certificates therefore subject to sub- 
sequent approval by the Commission. The Municipal 
Commission has never so approved the transfers, but the 
certification of their accounts has been continued in direct 
violation of the opinion of Mr. Justice Gaynor, of the 
Supreme Court, handed down subsequent to the adoption 
of the resolution, holding that transfers to positions in- 
volving different qualifications and paying higher salaries 
are in law and in fact promotions and contrary to the 
civil service act, unless the person to be transferred has 
first obtained a place upon the eligible list which would 
entitle him to appointment. Justice Gaynor granted a 
stay pending appeal in this case (Hale vs. Worstell) and 
this is made the excuse for the continued certification. 
That might be a good reason for certifying the ac- 
counts of persons actually transferred before the deci- 
sion, who were in the same state as the person whose 
accounts Justice Gaynor allowed to be certified, but it 
could not justify the granting of new transfers of the 
sort that had been condemned by the court, on the as- 
sumption or hope that Justice Gaynor would be reversed. 
Yet on the strength of the resolution of the former Com- 
mission, on July 27th, 1904, authorizing him to grant 
certificates of transfer during the month of August, Sec- 
retary Berlinger allowed many such transfers, not only in 
August, but, owing to the disruption of the Commission, 
up to October 4th, 1904, notwithstanding the fact that on 
or about July 30th, 1904, his attention had been called 
specifically to the decision of Justice Gaynor. It does 
not appear that when the present Commission met in 
October he reported this action, and though the Com- 
mission has withheld formal approval of these transfers, 
the payrolls for the persons transferred since the deci- 
sion, as well as those transferred before who would be 
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affected by it if sustained, have been certified. The Sec- 
retary is open to censure for thus violating a decision of 
the Supreme Court, as is also the Commission for not 
overruling his action when it came into office and found 
what he had done since the last meeting of the former 
Commission. —- 

The decision of the Appellate Division just handed 
down affirming Justice Gaynor’s ruling and thus invalid- 
ating all these transfers, leaves those responsible for the 
payment of salaries to persons transferred in defiance of 
Justice Gaynor’s construction of the law in an embarrass- 
ing position. In new cases the record of the present 
Commission is good. Secretary Birdseye reports that 
“an examination of the minutes shows that the Commis- 
sion has denied many applications for transfer, and that 
a consistent attempt has been made to abide by the trans- 
fer rule, the rulings of the court and the opinions of the 
Corporation Counsel. It is true that the transfer rule 
allows transfers that would not be permitted under the 
State rule, but so long as there is authority for the action 
taken by the Municipal Commission we have no com- 
plaint to make.” Concerning the transfers improperly 
granted by Secretary Berlinger, however, Mr. Birdseye 
reports: 

“The persons involved in the transfers have been draw- 
ing the increased salary and we believe are performing 
the duties of the positions to which assigned for more 
than eight months in direct violation of a decision of the 
Supreme Court, and the Municipal Commission has pur- 
posely withheld approval although certifying the pay- 
rolls. We contend that in the light of the Gaynor deci- 
sion the only proper and regular course of the secretary 
would have been to refuse the certificates of transfer, or, 
if issued, the Commission should have made the report 
of the secretary a matter of record and disapproved the 
transfers which were contrary to the holding of the court, 
and refused to longer certify the accounts for salary.” 


EFFICIENCY RECORDS. 


The complaint as to the failure of the Municipal Com- 
mission and the heads of other city departments to com- 
ply with the rule as to efficiency records is well founded. 
In most of the departments the rule specifying in detail 
the character of the record to be kept has been ignored, 
or observed in a perfunctory manner, valueless as an aid 
in determining the relative qualifications of candidates 
for promotion. The Commission has ruled that no pro- 
motion should be held for departments which have ne- 
glected to file the required transcripts of their efficiency 
records, and is to be commended for its energy in enforc- 
ing at least formal obedience to the rule, but it has taken 
no steps to compel the keeping of records that would con- 
stitute a real comparative test of efficiency. It has ac- 
cepted without protest records in which all employees 
were given the highest mark under practically all the 
headings. Secretary Berlinger admitted on his examina- 
tion by the State Commission that all the employees of 
the Municipal Commission itself were marked “A” (the 
highest mark) on every subject except punctuality. Such 
a record of course affords no basis for comparison be- 
tween the various employees, and the result is the practi- 
cal elimination of this important part of a promotion ex- 
amination, to which a percentage of 40 is allowed. In 
the Law Department, noted as an exception to this gener- 
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al evasion of the rule, an effort has been made apparently 
in good faith to follow the system of rating prescribed, 
but the clerk in charge, Mr. Greener, informs the State 
Commission that even when thus carefully observed the 
present system is open to objection in several respects 
and that it is impracticable tu mark the efficiency of em- 
ployees by rule, day by day, suggests changes in the form 
of the record, and advises the requiring of transcripts to 
be filed with the Municipal Commission at more frequent 
intervals. It is evident that a system of keeping efficien- 
cy records that will be at once practical, impartial, and 
of real value in estimating the qualifications of candidates 
for promotien, is yet to be devised. In the meantime it 
is clearly the duty of the Municipal Commission to com- 
ply itself, and to enforce compliance on the part of other 
departments, with the rules as they stand. Such a record 
as that kept in the Law Department, even if it may be 
improved upon, presents a commendable contrast with the 
lax methods followed by other departments in this re- 
spect. 


APPEALS. 


The State Commission has also conducted through its 
Secretary and Chief Examiner an inquiry into the meth- 
ods followed by the Municipal Commission in determin- 
ing appeals. The amended municipal rule, approved by 
the State Commission, March 17, 1905, provides that no 
examination paper or other record or statement rated as 
a part of an examination shall be subject to review, al- 
teration, or rerating, except that the Commission “may 
correct any manifest error or mistake of marking or rat- 
ing appearing in any such paper or report, the nature of 
which it shall set forth in its minutes.” The Commis- 
sion which, under the presidency of Mr. Coler, passed 
this rule, is entitled to commendation for thus taking 
steps to remedy an abuse which, in 1903, amounted to the 
granting of 2,199.appeals out of 4,368 applications. From 
October 5th to December 31st, 1904, 467 appeals had 
been granted out of 1,153, while from January Ist to 
June Ist, 1905, only 65 out of 653 were granted by the 
present Commission. The Secretary and Chief Examiner 
early in the investigation commented favorably on this 
reduction in the number of appeals, but subsequent ex- 
amination into the appeals which were granted and the 
methods by which new ratings were fixed led them to re- 

ort: 
. “Our examination shows that of the appeals consider- 
ed since March 17th, 1905, there are possibly two cases 
in which the Commission had a right to act under the 
rule. In none of the other cases is the granting of the 
appeal based on anything except a change of ‘judgment 
on the part of the examiners, and according to the re- 
ports of the examiners these changes are not made upon 
the rerating of any specific questions and answers, but 
are purely arbitrary conclusions upon a consideration of 
the papers as a whole. The nature of the reports filed by 
the examiners to whom appeals were referred indicates 
that the examiners did not have any definite or exact rea- 
son for rating the papers as they were rated in the first 
instance. If these reports fairly show the kind of rat- 
ing that is practiced by the examiners of the Municipal 
Commission upon original rating papers. they offer a 
sufficient explanation of the magnitude of the appeal 
abuse which has existed for years, and indicate that cor- 
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rection of this abuse must go to the bottom of the whole 
system of marking papers, which would seem to be in- 
competent to the last degree.” 

In some instances the increase is allowed.on grounds 
quite different from that on which the candidate based his 
appeal. The reports indicate also that the original rat- 
ing was, to say the least, largely a matter of conjecture 
rather than the result of a well considered system. The 
rerating seems to have been undertaken for the sole pur- 
pose of getting the candidate on the eligible list, and the 
reports of the examiners indicate that they have been 
bent on attaining that end by hook or crook. No entry 
appears upon the minutes setting forth the nature of any 
error corrected, as required by the rules in force when 
these reports were made. 

To take for example the case of Harry L. LaFetra, 
who appealed December 5, 1904, from the rating ac- 
corded him in the examination of August 12, 1904, for 
assistant engineer. His original rating was as follows: 
record, 45; arithmetic, 39; technical, 80; experience, 60; 
general average, 64.6. Mr. LaFetra’s appeal is dated De- 
cember 5, 1904, and asks for a rerating on the mathe- 
matics and record papers, and gives as grounds for the 
request lack of time in the examination and interference 
of the monitors. The appeal was referred to Examiner 
Hildreth, who is the only one of the regular force of ex- 
aminers qualified to rate engineering papers who has re- 
ceived continuous employment since the Commission has 
relied so largely upon “expert” examiners appointed with- 
out regard to the restrictions of competitive examination, 
as hereinbefore discussed. Examiner Hildreth under 
date of April 8, 1905, reported: “I find that he writes 
an excellent technical paper and am of the opinion that 
there is considerable merit in his appeal. I therefore 
recommend that his rating be increased on the record 
paper from 45 to 60 and the experience paper from 60 
to 70. Whereas I did not originally rate the arithmetic 
paper, it appears to me the mark of 39 is low and that 
the candidate could with fairness be marked 50.” The 
Commission thereupon increased the rating on the record 
paper from 45 to 60 and on the arithmetic paper trom 
39 to 50, and in experience from 60 to go, in face of the 
fact that the examiner recommended that the mark be 
raised only to 70. This gave the candidate a general av- 
erage of 74.50 and placed his namé on the eligible list. 
An examination of LaFetra’s papers, made by the State 
Commissioners’ Chief Examiner shows that the original 
marking of those on record and arithmetic was as high 
as they warranted. From the experience paper, which 
it should be kept in mind was not one of those to whose 
original rating the candidate objected, it is learned that 
he is a 1903 graduate of Stevens Institute, acted as a 
cadet engineer to the Public Service Corporation of New 
Jersey and had charge of the inspection of two gangs em- 
ployed in looking after leaks in gas mains, and did sur- 
veying for the department. Such experience did not 
merit a higher mark than that given (60) at the original 
rating by Examiners Collingwood and Hildreth. But, 
to repeat, its mark was raised to 70 upon the rerating by 
Hildreth, and to 90 by the Commission, though the latter 
explains that this mark was a clerical error which, since 
the Chief Examiner's examination was made, has been 
corrected. The fact that LaFetra is a brother of Assem- 
blyman Edward B. LaFetra, of the Eighteenth district of 
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New York County, who is commonly spoken of as a per- 
sonal representative at Albany of the leader of the politi- 
cal organization dominant in the city government, is not 
without significance. 

Clinton S. Bissell, appealing from the rating he re- 
ceived on record and arithmetic in the same examination, 
wrote: “I appreciate the fact I have been unfortunate 
rather than the subject of any injustice on the part of 
the examiners.” Examiner Hildreth, who rerated the 
paper, under date of April 8th, reported that whereas he 
in particular found no good reason to increase the rating 
on the record and experience papers, or recommend that 
the arithmetic paper be increased, he was “of the opinion 
that the general character of the examination passed by 
this candidate warrants his receiving a passing mark, and 
am therefore willing to raise my rating on the technical 
paper to 76.” This increased Bissell’s general average to 
70, and placed him on the eligible list. 

W. D. Tyler, messenger, No. 1343, received a rating 
of 69.50. He appealed from his rating on “localities,” 
giving no specific reasons beyond some general reflec- 
tions on the propriety of submitting these questions to 
cab drivers. On this appeal Examiner Conway reports 
recommending the raising of his mark on experience from 
83 to 86, giving him a general average of 70.4. This ac- 
tion was taken by the Commission, but no specific reason 
is stated in its minutes. 

Joseph McQuade, messenger, No. 1586. McQuade 
was examined in a medical examination June 14, 1904, 
and rejected by Examiner Kene for defective eyesight. 
He appealed on the same day for re-examination on ac- 
count of not having his glasses at the examination. He 
was re-examinated medically October 26, 1904, by Ex- 
aminer Houghton, and passed. The mental examination 
had meanwhile been held on June 27, 1904, and was re- 
ported November 11, 1904, McQuade’s standing being 
69.90. On November 28, 1904, over fifteen days after 
the establishment of the list, the candidate appealed for 
a rerating on writing, experience and duties, “as after 
looking, over the papers I think I should have a higher 
rating on same.” On April 28, 1905, Examiner Conway 
reports recommending that his experience mark be rais- 
ed from 78 to 79. No reasons are stated nor is any mani- 
fest error or mistake pointed out or set forth in the Com- 
mission’s minutes. There is no concurrence by Exam- 
iner Kene who joined in the original rating. As a re- 
sult of this recommendation the candidate was placed 
upon the eligible list with a rating of 72.20, and being a 
veteran he became No. 7 on the list, passing over more 
than 400 names of non-veterans. 

Henry J. Lynch, transitman and computer, No. 441. 
Mr. Lynch’s appeal is dated December 27, 1904, thirty- 
five days after the examination report was filed and is 
accompanied by an affidavit that his letter is the dupli- 
cate of an appeal handed to a clerk of the Commission 
on December 8, 1904, which was the last day for filing 
appeals under the rule then in force. In his appeal he 
claims that specified questions were incorrectly marked 
and refers to certain sections in Gillespie’s surveying as 
an evidence of his answers. Examiner Hildreth reports: 
“Am willing to concur with the other examiner in giving 
the candidate a passing mark. The claims made in his 
appeal are not borne out in fact, but his answers have 
considerable merit and in view of good experience, I have 
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rerated him as passing both papers.” There is no con- 
currence of the other examiner, but the Commission pro- 
ceeded to rate the candidate at 75 on the technical paper, 
giving him a general average of 73.80. 

James T. McGrath, patrolman, Number 17227. Failed 
in mental examination, receiving 68.5. Appeal with- 
out date received by Municipal Commission January 16, 
1905. List established December 30, 1904. McGrath 
received the following ratings: spelling, 40; handwriting, 
80; memory, 96; arithmetic, 70; rules, 55; city informa- 
tion, 83. In his so-called appeal he requests rating of 75 
on rules; 85 on arithmetic, 89 on handwriting and go on 
city information. Merely thinks he should be rated as 
indicated. Examiner Oppenheim reports April 5, 1905: 
“He thus needs to place him on the eligible list 1.5 per 
cent. If his mark on city information were raised from 
83 to 88, he would have the requisite extra number of 
credits.” Oppenheim agrees to accept Clarke’s standard 
and reports accordingly. Appeal granted April 19, 1905, 
and McGrath given 70 per cent on mental examination 
and his name entered on list with general average of 74. 
Certified to Police Commissioner April 25, 1905. 

Nicholas Coddington, watchman, Number 908. Fail- 
ed in examination, receiving 69.7 Appeal dated Decem- 
ber 23, 1904. Coddington is é6f the opinion that he was 
rated very low on “duties.” April 4, 1905, Examiner 
Oppenheim reports that he had raised his mark from 48 
to 50. This change makes the average mark on “duties” 
55 instead of 54, and gives a general average of 70.2. 
Two of the four vouchers on application are George W. 
Plunkett and John Fox. Coddington failed in his phy- 
sical examination because of defective vision. Granted 
physical re-examination by Commission, October 22, 
1904, and qualified. 

When examiners arbitrarily advance the rating of 
papers, as they did in the case of those above mentioned 
and of others, not for any manifest error or mistake of 
marking, but simply on a change of judgment as to the 
general standing of the appealing candidate, and as a re- 
sult he is given a place on the eligible list, it may work, 
even when conscientiously done, glaring injustice by 
changes effected in the relative standing of those already 
on the list and as fairly entitled to advancement, and it 
may give the candidate who has been moved to appeal an 
unfair advantage over those who have not appealed but 
who would have been equally entitled to a rerating had 
they done so. 

The opportunity for the exercise of favoritism through 
this lax method of rerating papers by examiners who owe 
their own employment not to merit and fitness ascer- 
tained in a competitive examination, but to the favor of 
the appointing power, is too patent for comment. 

It is to be regretted that the Municipal Commission 
did not recognize that the amended rule was in force the 
day it was approved, grant appeals only for the correc- 
tion of manifest errors or mistakes in marking, and set 
forth in its minutes the nature of the errors or mistakes 
which its examiners found in the marking of all papers 
then in hand for rerating on appeal. Not only did it fail 
to do this, but its recent minutes relating to new appeals 
do not show strict conformity to the rule requiring the 
nature of errors to be set forth. 

Second only to the importance of maintaining the in- 
tegrity of the examining department is that of guarding 
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the rerating of papers from possible interference by de- 
signing politicians or other influential friends of appeal- 
ing candidates. To countenance a method so lax as to 
permit such interference, is for the Municipal Commis- 
sion to open the door to attacks upon the merit system 
of the most insidious character. 


CONCLUSION. 


While the State Commission realizes that it is beyond 
human ingenuity to frame rules that would meet every 
case or that would effectually bar the Municipal Civil 
Service Commission or other city officials from emascu- 
lating the merit system, if they were so disposed, and that 
the main reliance for its enforcement must be upon pub- 
lic sentiment and the character of the officials at the head 
of the city government, the inquiry here reported has di- 
rected attention to faults in rules whose correction would 
make for directness and efficiency of administration. Up- 
on the Municipal Commission lies the duty of making 
such corrections. Upon it also lies the duty of inquiring 
into the fitness of its secretary and other subordinates and 
into the efficiency of the organization of its examining de- 
partment, with a view to replacing incapable or unworthy 
public servants and of introducing improved methods. 
It should find means for expediting the work of holding 
examinations, rating papers, and establishing eligible lists, 
in order that there may be no occasion or excuse for ex- 
tended provisional appointments. It should safeguard 
the examinations from political or other outside interfer- 
ence, in order that their fairness and integrity may be 
above suspicion. To this end, the classification of ten 
expert examiners should be abolished and sole reliance be 
had for this service upon appointees from the eligible lists. 
Further disregard of the civil service rules by the Munic- 
ipal Commission itself, as in the employment of these ex- 
empt “expert” examiners in work which could be as well 
done by appointees from the eligible lists, in the selec- 
tion of monitors by favor rather than according to the 
plain provision of the rules, and in the arbitrary rerating 
of examination papers, would warrant the inference that 
opportunity is designedly given for the exercise of politi- 
cal or personal favoritism, and would deserve the sever- 
est condemnation. The Municipal Commission is called 
upon, also, to use its power to investigate and correct 
abuses in the matter of transfers, and in the appointment 
of laborers under titles not authorized ; to discontinue the 
certification of accounts, such as that of “Foreman of 
Laborers” Brower, under titles not appropriate to the du- 
ties of the positions held; and to enforce upon all depart- 
ments of the city government faithful observance of the 
requirement of the constitution, the law. and the rules 
making merit and fitness the sole qualification for ap- 
pointments and promotions to public office. 

These recommendations are made with a full appreci- 
ation of the difficulties confronting the Municipal Com- 
mission in New York City where the service is vast and 
complex, and where the energy of any Commission, how- 
ever good its intentions, must be taxed tg resist, or even 
detect, the efforts of large numbers of powerful and astute 
spoilsmen to circumvent the merit system. While the 
State Civil Service Commission believes that the Munici- 
pal Commission has made serious errors in the interpreta- 
tion of the law and rules, and has failed to exercise its 
full powers for the correction of abuses, it is glad to 
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recognize that many of the evils noted in this report were 
inherited by the present Commission and that it has ef- 
fected improvements in the rules and their execution as 
already noted ; and the State Commission makes no doubt 
that it will at once take steps to deal effectively for the 
protection of the merit system with the matters now 
brought to its attention. 

The State Civil Service Commission, in thus report- 
ing the result of its inquiry into the matters presented by 
the Civil Service Reform Association, desires to express 
its appreciation of the aid it has received from that As- 
sociation and its Secretary, Mr. Elliot H. Goodwin, and 
from Mr. Philip J. McCook, who conducted the examina- 
tion of witnesses for the Commission. It is pleased to 
note that it has been afforded every courtesy and facility 
by the Municipal Civil Service Commission. 

Respectfully submitted, 
CHARLES F, MILLIKEN. 
Roscoe C. E. Brown. 
Albany, N. Y., September 27, 1905. 


Minority Report by Mr. Kraft in the Matter of 
the Inquiry by the State Civil Service Com- 
mission as to the Administration of the 
Civil Service Law in the City of New York. 


To the Governor of the State of New York: 

The testimony adduced at the hearings held by this 
Commission and the examination by our Secretary and 
Chief Examiner clearly demonstrates that the Municipal 
Civil Service Commission of New York City is de- 
serving of commendation rather than blame. The duties 
of the Municipal Commission are widely diversified and 
its work is enormous in amount of detail. When it is 
taken into consideration that on January I, 1905, there 
were over 39,000 employes in New York covered by 
the civil service, of which there were over 15,000 in the 
labor class and nearly 30,000 in the competitive class, 
some idea may be formed of the magnitude of the Com- 
mission’s work. The pay rolls covering all these em- 
ployes must be verified and properly checked before they 
can be paid, either weekly or monthly as the case may 
be. Several kinds of examinations must be conducted 
in order to establish eligible lists for this great service. 
For the six months from January I, 1905, to July 1, 
1905, the following examinations were held: 


No. of Examinations. No. Examined. 
36 Mental Competitive 5,003 
26 Mental Non-Competitive 56 
68 Mental Promotion 631 
53 Physical Competitive 4,477 


183 10,167 

In the Labor Bureau alone, for the same period, 
there were 5,064 applications filed; the number of appli- 
cants cited for physical examination was 8,042; the 
number of applicants accepted in physical examination 
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was 4,930; the total number of names certified on pay- 
rolls for the same period was 225,572. 

These figures give some slight indication of the 
amount of work for which the Municipal Civil Service 
Commission is responsible, and it would not be sur- 
prising if, in the performance of its duties, in connec- 
tion with so colossal a task, certain unimportant 
infractions of the intricate civil service law and rules 
should develop. It would be unreasonable to believe it 
within the range of possibility that such infractions 
could be avoided under the circumstances, and the in- 
vestigations clearly showed that when notices of 
evasions of law in letter or spirit were brought to the 
attention of the present Civil Service Commission, steps 
were immediately taken by it to rectify the abuse. 

The comparison shown between the work of the pres- 
ent Commission and former Commissions redounds 
entirely to the credit of the present Municipal Commis- 
sion, and most of the abuses complained of by the Civil 
Service Reform Association that had _ heretofore 
existed have been made impossible by the action of the 
present Commission. 

The charges against Henry Berlinger were, without 
exception, frivolous and unimportant, and not substan- 
tiated. The Municipal Commission showed that they 
had investigated the charges and acquitted Mr. Berlinger 
of any wrongdoing. One of the specifications was that 
he had given out an application blank at a political club 
of which he is a member. He might just as well have 
mailed the application, and perhaps, as Secretary of the 
Commission, in the light of later developments, it might 
have been wiser for him to have done so; but there was 
no moral obliquity on his part either charged or shown 
by that action; and as this State Commission has at 
various times authorized the sending of large numbers 
of applications to political organizations throughout the 
State, it would not be in good taste to criticise the Sec- 
retary of the Municipal Commission for doing the same 
thing. In no single instance was it shown in the charges 
against Mr. Berlinger that any individual had been 
injured by any of his acts. It was conclusively shown 
that all action taken by Mr. Berlinger in the matters 
complained of was under the direct orders of the Civil 
Service Commissioners. 

In the matter of expert examiners, it was shown 
that nineteen persons had been designated as expert 
examiners by the Municipal Commission since January 
I, 1905; but it nowhere appears that at any time more 
than ten expert examiners were employed at the same 
time. The Municipal Civil Service Commission is 
allowed by its rules to employ ten expert examiners 
who are in the exempt class, and in appointing these 
examiners in the manner in which they were appointed, 
the Municipal Commission acted entirely within its 
rights. In reference to the criticism that expert engi- 
neering examiners should not have been appointed under 
Rule VII, paragraph 4, and Rule III, paragraph 3, but 
that such expert examiners should have been taken from 
the existing eligible list for engineers, it appears that 
the Municipal Commission was perfectly justified in the 
position that it took, to wit, that a man might be quali- 
fied to fill an engineering position and to obtain a place 
upon an eligible list and yet not be a person satisfactory 
to the Commission, and to whom could be entrusted the 
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examination of the papers of other applicants for 
engineering positions. That the Commission was right 
in its conclusion in this regard has been clearly indicated 
within the last few weeks, when at a competitive 
examination held by the Municipal Commission for the 
position of examiner in mechanical engineering, I am 
informed only one candidate succeeded in obtaining a 
place upon the eligible list for the position. This ex- 
amination was conducted by engineers suggested to the 
Municipal Commission by the American Society of 
Mechanical Engineers. 

The manner of appointing monitors by the Municipal 
Commission is somewhat interesting in view of the fact 
that monitors are in all probability the lowest paid 
employees in the city service. They receive five dollars 
a day when employed, and as the testimony shows, with 
one or two exceptions, none of them are employed on an 
average more than twice a month. The Municipal 
Commission, in holding a competitive examination for 
the position of monitor, is setting an example which the 
State Commission might do well to follow, as monitors 
in the State Service are appointed by the State Com- 
mission at random and without examination of any kind. 

As to provisional appointments, it should be kept in 
mind that the present Municipal Commission came in 
office on October 5, 1904, and is not responsible for the 
acts of its predecessors. Neither should papers of 
candidates be so hastily gone over as to result in errors 
as to markings. In the examination for axeman, the 
list was promulgated within one month after the present 
Commission took office; the list’ for transitman within 
seven weeks; and in the examination for rodman the 
delay of five months is not extraordinary in view of the 
testimony of the Chief Examiner that it was impossible 
for the examining staff at his command to keep up with 
the engineering work that had come to him since 
October, 1904; and in view of the fact that there were 
434 candidates in the examination. The testimony given 
by the Chief Examiner and the Assistant Chief Ex- 
aminer of the Municipal Commission on this point shows 
the enormous amount of work done by the Municipal 
Commission through its board of examiners. The Chief 
Examiner testified that in numerous instances it was a 
physical impossibility for the examiners to have in 
readiness the eligible lists at the end of the sixty day 
periods allowed by law, and the Assistant Chief Ex- 
aminer testified in reference to the examination for 
inspector of licenses that there were 1,600 candidates 
in the examination; that in rating examination papers 
of the candidates he read on an average of 300 pages a 
day, each page containing from 100 to 150, and some- 
times 200 words, which was three times as much copy 
as he was ever required to read in one day in a news- 
paper office ; at that rate it being a physical impossibility 
to complete the rating of the examination papers within 
the two months required by law. 

If there was one thing made clear in the course of the 
investigation it was that the present Municipal Com- 
mission had rendered impossible violations of the civil 
service law in the labor class. Titles of Laborer, Rock- 
man, Sounder and Tar and Gravel Roofer, with many 
others, were abolished by the Municipal Commission 


almost immediately upon its taking office in October, 
1904. Mr. Fowler, our Chief Examiner, in one of his 
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reports, says: “In my opinion the present Commission 
should be commended for its action in stopping certifi- 
cations under special titles and for its recent action in 
limiting and specifying the titles under which foreman 
may register.” He further states in the same report: 
“Mr. Birdseye and I have not felt that we were in a 
position to discuss the various political features ad- 
vanced by the Reform Association, finding as a rule 
that they do not affect the action of the Municipal 
Commission itself in any direct way.” Again in the 
same report Mr. Fowler says: “I believe that the 
present Commission has a much better record on these 
matters than either the ‘McCooey Commission’ or the 
‘Ogden Commission’ which preceded it. They have 
stopped all of the abuses resulting from subdivision of 
labor titles, except in the case of foreman.” The 
statement that “the examinations suggested the proba- 
bility that many of the witnesses, not examined, had 
secured unfair advantages and were not doing work 
applicable to their titles,” is an unjust stricture upon the 
Municipal Commission. The testimony of “unexamined 
witnesses” is surely a matter of conjecture, and what 
an “unexamined witness” actually is cannot be compre- 
hended. 

The employment of certain Automobile Repairists 
for successive periods of five days was justified by a 
fair construction of rule XIX, paragraph 11, and by 
the needs of the service of the City of New York. The 
employment was continued pending the establishing of 
an eligible list for Automobile Enginemen, and as soon 
as such list was established all temporary employment 
ceased. 

Criticism of the Municipal Commission in regard to 
the employment of Girdell V. Brower, is not justified in 
view of the statement made by Commissioner Talley, 
representing the Municipal Commission, at the close of 
the investigation. Defining the position of the Municipal 
Commission on this point, he said: 

“The position of the Municipal Civil Service Commis- 
sion in reference to the matter which is known to the 
State Commission and to us as the ‘Brower Matter’ is 
this: The attention of the Commission was called to 
the general circumstances surrounding the position of 
Superintendent of Ponds and Reservoirs in Nassau 
County, and the employment of Mr. Brower as a Fore- 
man of Laborers. The Commission investigated 
thoroughly the entire situation and arrived at the de- 
termination that, in its opinion, it was highly important 
to the good of the City and the Department of, Water 
Supply in its efficient conduct of that highly important 
part of its work, that the position of Superintendent of 
Ponds and Reservoirs should be made an exempt place. 
It accordingly renewed the application to your board 
which had previously been denied. It was denied a 
second time. The Municipal Commission is still of the 
opinion that the best interests of the City should be 
conserved by making that an exempt place by reason of 
the peculiar duties which must be performed; but in 
view of your Commission’s denying its exemption, this 
Commission has since ordered that an open competitive 
examination for the place be held, and that is the position 
of the Municipal Commission at the present time.” 

Inasmuch as the examination for the position of 
Superintendent of Ponds and Reservoirs has been held, 
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and the eligible list established, it would appear that 
the incident had been closed. 

The table of appeals considered from January I, 1902, 
to June I, 1905, presented in the joint report on this 
matter by the Secretary and the Chief Examiner of the 
State Commission shows that in 1902, out of a total of 
1,776 appeals received 898 were granted; that in 1903, 
out of a total of 4,368 appeals, 2,199 were granted; that 
in 1904, up to October 5, out of a total of 2,166 appeals 
received, 697 were granted; that from October 5 to 
December 31, out of a total of 1,153 appeals, 467 were 
granted, and from January I, 1905, to June I, 1905, out 
of a total of 653 appeals received, only 65 were granted 
by the present Commission. In other words, during 
the years 1902, 1903 and 1904, on an average of 50 per 
cent. of the appeals received were granted, while from 
January 1 to June 1, 1905, under the operation of the 
new rule promulgated by the present Commission, less 
than 10 per cent. of the appeals received were granted. 
Surely a word of commendation is due to the present 
Municipal Commission, either for so largely cutting down 
the number of appeals granted, or for adopting a stricter 
rule in regard to the granting of appeals than was ever 
before in force. The instances cited where appeals were 
granted were in each case appeals received before 
March 17, 1905, when the new appeal rule went into 
effect, and the Municipal Commission ought not to be 
criticised for not doing what the State Legislature itself 
cannot do, to wit, make a retroactive law or ruling 
The report of the Secretary and of the Chief Examinet 
of the State Commission, on this point, contains the 
following statement : 

“The falling off in the number of appeals granted 
by the present Commission would clearly indicate that 
it is strictly complying with the letter and spirit of this 
provision of the rules, and so long as it maintains this 
attitude, complaints such as that above noted will no 
longer be presented.” 

That part of the investigation in reference to the 
question of transfers was entrusted to the Secretary of 
the State Commission, who, after a careful examination 
of the records of the Municipal Commission, sums up 
his report in the following language: 

“An examination of the minutes shows that the Com- 
mission has denied very many applications for transfer 
and that a consistent attempt has been made to abide 
by the transfer rule, the rulings of the court, and the 
opinions of the Corporation Counsel. It is true that 
the transfer rule allows transfers which would not be 
permitted under the State rule, but so long as there is 
authority for the action taken by the Municipal Com- 
mission, we have no complaint to make.” 

The testimony taken in regard to efficiency records 
shows that the Municipal Commission had adopted every 
possible means within its power to compel the various 
departments to comply with the rule which requires that 
records of the efficiency of the various employes of city 
departments be furnished at stated times to the Muni- 
cipal Commission. It was shown that repeated com- 
munications had been sent by the Municipal Commission 
to said departments demanding that they observe this 
rule and that finally a resolution was passed, under 
date of May 12, 1905, in which it was determined that 
no further promotion examinations would be held by 
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the Municipal Commission for any department that had 
failed. to furnish its efficiency records in accordance with 
the rule. This is as far as the Municipal Commission 
is empowered to go. 

The Municipal Commission extended every courtesy 
to the State Commission in the course of the investi- 
gation, and its members repeatedly stated that they were 
ready and anxious to adopt any suggestions that “ the 
State Commission might make, whereby the work of 
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preserving the integrity of the merit system in New 
York could be improved. I can find in no single 
instance during the public hearings and in the examina- 
tions by our Secretary and Chief Examiner that any- 
thing was brought out reflecting in any way upon the 
efficiency or honesty of the Municipal Commission. 


JOHN E. KRAFT. 
Albany, N. Y., September 27, 1905. 





